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ANDREW W. MELLON VS. MARCUS McLEAN CLAYTON ET AL. 1 


Supreme Court of the District of Columbia 


United States ex rel. Marcus McLean 
Clayton, Joel Wylie Clayton, and Eliza¬ 
beth Clayton Cowan, petitioners 


i At Law No. 70828 


Andrew W. Mellon, Secretary of the 
Treasury, respondent 

United States of America, 

District of Columbia , ss: 

He it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 


Petition for writ of mandamus 


Filed November 6, 1925 


In the Supreme Court of the District of Columbia 


United States ex rel. Marcus McLean 
Clayton, Joel Wylie Clayton, and Eliza- 
beth Clayton Cowan, petitioners 

vs. 

Andrew W. Mellon, Secretary of the 
Treasury, respondent 


At Law No. 70828 


w t< 


« 

To the Honorable Chief Justice and, Justices of the Supreme Court 
of the District of Columbia: 

The petition of Marcus McLean Clayton, Joel Wylie Clayton, 
and Elizabeth Clayton Cowan respectively represents: 

1. The petitioners are citizens of the United States and residents 
of the State of Georgia. 

2. The respondent, Andrew W. Mellon, is, and for some time has 
been. Secretary of the Treasury of the United States. 

3. The respondent, as such Secretary of the Treasury of the 
United States, is charged with the performance of certain duties 
therein prescribed by and under the certain act of Congress ap¬ 
proved August 25, 1919 (41 Stat. 281), which reads as follows: 


“ [Public — No. 41—06th Congress] 
“ [II. It. 0323] 


“An Act for the rel'ef of contractors and subcontractors for the i>ost offices 
and other buildings and work under the supervision of the Treasury Depart¬ 
ment, and for other purposes. 

“ He it enacted by the Senate and House of Representatives 
2 of the United States of America in Congress assembled. That 
the Secretary of the Treasury is hereby authorized and di¬ 
rected, under such regulations as he may prescribe, to receive fully 
itemized and verified claims and reimburse contractors and their sub¬ 
contractors, including material men, for the construction, improve- 


2 ANDREW W. MELLON VS. MARCUS MrLEAN CLAYTON ET AL. 


ni(»nt. special repair, e<juipment. or furnishing of post offices and 
other buildings or work under the supervision of the Treasury De¬ 
partment (as well as the United States courthouse in the District of 
Columbia and the approaches and retaining wall to the Lincoln 
Memorial in the District of Columbia) whose contracts were awarded 
or whose bids as thereafter accepted were mailed or delivered 
to the proper governmental authority prior to the entrance of the 
United States into the war with Germany, to wit, April 6, 1917, and 
whose contracts have been or will be completed after said date, for 
loss due directly to increased costs thereafter arising, due either, first, 
to increased cost of labor or materials, or, second, to delay on account 
of the action of the United States Priority Hoard or other govern¬ 
mental activities, or, third, to commandeering by the United States 
Government of plants or materials shown to the Secretary of the 
Treasury to have been sustained by them in the fulfillment of such 
contracts by reason of war conditions alone: Provided % that any 
subcontractor may submit his claim through the contractor or to 
tin* Secretary of the Treasury. And the Secretary of the Treasury 
is hereby directed to submit from time to time estimates for ap¬ 
propriations to carry out the provisions of this Act: Provided fur¬ 
ther , That no claims for such '•eimbursement shall be paid unless 
filed with the Treasury Department within three months after 

3 the passage of this Act: And provided further . That in no case 
shall the contractor or subcontractor be reimbursed to an extent 

greater than is sufficient to coyer his actual increased cost in fulfilling 
his contract or subcontract, exclusive of any and all profits to such 
contractor or subcontractor; nor shall such reimbursement include 
any advances or payments made by the sureties of such contractor or 
subcontractor in executing the work, but the surety on any contract 
coming within the provisions of this Act who, as surety, has com¬ 
pleted. or may complete, the work of any defaulting contractor on 
any such contract, or who has furnished financial assistance to a 
failing contractor on any such contract whereby such contractor has 
been enabled to complete such contract, may file claim, within the 
period hereinbefore fixed, and be reimbursed in the manner herein¬ 
before provided for the increased cost due to the causes hereinbefore 
specified of the labor and material supplied in so completing any such 
contract, or for the increased co-t of the labor and material paid for 
from funds so furnished by such surety: And provided further , 
That the Secretary of the Treasury shall report to Congress at the 
beginning of each session thereof the amount of each expenditure 
and the facts on which the same is based. 

44 Approved, August 25, 1919.” 

which said act was amended by a provision in the deficiency ap¬ 
propriation act ol March G, 1920 (41 Stat. 507), authorizing the 
Secretary of the Treasury to make partial payments of any claim 
payable under said act of August 25, 1919, and to make payment of 
any and all loss and expense (exclusive of profits) incurred by the 
contractor or subcontractor in fulfilling his contract or subcon- 

4 tract in excess of the amount which such contractor or sub¬ 
contractor might receive under the terms of his contract or 

subcontract if such loss and expense were, in the opinion of the 
Secretary of the Treasury, due to war conditions. 
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4. Under date of August 4, 1915, the said George A. Clayton 
entered into a contract with the United States for the construction of. 
the U. S. post office and courthouse building at Opelika, in the State 
of Alabama, which contract was in the standard form prescribed 
and used by the Treasury Department for all contracts for construc¬ 
tion work under its supervision, and which provided that the work 
thereunder should be completed on or before February 4, 1917, 
subject to extension of time for completion in case delay were caused 
by act of the Government, as well as subject to a penalty for de¬ 
lay in completion chargeable to the contractor, and also subject 
to the right of the Government to take over the work or declare 
forfeiture of the contract for failure of the contractor diligently to 
perform or complete said work as agreed. Prior to April 6, 1917, 
work under said contract was, for various reasons, delayed, but said 
Clayton was permitted bv the Government to continue in the per¬ 
formance thereof notwithstanding such delay, and work under said 
contract was in progress on April 0, 1917, and was not completed 
until on or about November 1, 1917. 

5. After the passage of said act of August 25, 1919, the then 
Secretary of the Treasury issued certain instructions or regulations 
governing the presentation of claims under said act, and pursuant 
to said act and said instructions, and within the time prescribed by 
said act, said George A. Clayton, now deceased, presented to the 
then Secretary of the Treasury his duly verified claim for increased 

costs of the character specified in said act. sustained by him, 

5 after April G, 1917, under his said contract for the construction 
of the U. S. post office and courthouse building at Opelika, 
Alabama. 

G. After the filing of said claim by said Clayton, the respondent, 
through the Acting Supervising Architect of the Treasury, from 
time to time called on said Clayton for certain evidence in support 
of the items of loss due to war conditions as aforesaid embraced 
in said claim, and pursuant to such calls evidence as indicated therein 
was from time to time submitted to the respondent and completed 
prior to June, 1924. 

7. After completion of the evidence in support of said claim, as 
aforesaid, the respondent refused to consider the said claim upon 
the ground that the said act of August 25, 1919, as amended as 
aforesaid, authorized and directed him to consider claims only in 
cases where the contract fixed as the time for completion of the 
work a date subsequent to April G, 1917, or where the performance 
of the work was carried bevond that date bv causes for which the 

%7 • 

Government was responsible or for which the contractor was en¬ 
titled to extension of time under the terms of the contract, and that 
the delay in the performance of the work under said contract of 
said Clayton aforesaid was not due to causes for which the Govern- 
ment was responsible or for which the contractor was entitled to 
extension of time under the terms of the contract, and the respondent 
has ever since refused and failed to consider the said claim. 

8. The petitioners are advised that the ground upon which the 
respondent has refused to consider the said claim, as aforesaid, is 
purely one of construction of the said statute, as aforesaid, and that 
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the respondent, has not been given and has not any discretion 
C in respect of so construing such statute, but that it is his duty 
to consider a claim for increased costs of the character specified 
therein, arising after April (*>, 11)17. duly filed under the said statute, 
where the contract was uncompleted and in force on said date, 
irrespective of the time for completion of the work fixed by the 
terms of the contract. 

9. The said Clayton died on or about the year 1923, leaving a last 
will and testament wherein his widow, Jessie M. Clayton, was 
named as sole legatee and executrix, which said will was duly 
probated and proper proceedings had whereby the said Jessie M. 
Clayton gave a special bond as executrix and became the owner of 
all of the assets of the estate of said George A. Clayton, including 
the said claim under the said act of August 25, 1919, and there¬ 
after the said claim was prosecuted by and in behalf of the said 
Jessie M. Clayton as the legal representative of said George A. 
Clayton. 

10. The said Jessie M. Clayton died on February 10, 1925, leaving 
a last will and testament wherein the petitioners, her children, 
were named as sole legatee and executors, which said will has been 
duly probated and such proceedings had as to vest in the petitioners 
all of the assets of the estate of said Jessie M. Clayton, including 
the said claim filed by said George M. Clayton under the said act 
of August 25, 1919. 

The petitioners therefore prav: 

1. That a writ of mandamus may issue directed to the respondent, 
Andrew W. Mellon, as Secretary of the Treasury of the United 
States, commanding and requiring him to perform the duty im¬ 
posed upon him by said act of August 25, 1919, as amended, in re¬ 
spect of the said claim filed by said George A. Clayton, and to 
consider and pass upon the said claim without regard to the fact 
said contract of said Clayton fixed for the completion of 
7 the work thereunder a date prior to April (5, 1917. 

2. That a rule to show cause may issue, directed to said re¬ 
spondent, requiring him to show cause, if any he have, within such 
time as the court may deem proper, why a writ of mandamus may 
not issue as hereinbefore prayed. 

3. And that the petitioner may have such other and further relief 
as the premises warrant and as to the court may seem meet. 

William R. Harr, 

Charles II. Rates. 

William C. Prentiss, 
Attorneys for Petitioner. 

District of Columbia, ss: 

William R. Harr, being duly sworn, says that he has read the 
foregoing petition subscribed by him as attorney-for the petitioners; 
that he is duly authorized to verify said petition in behalf of said 
petitioners; and that the matters and things set forth in said petition 
are true to the best of his knowledge, information and belief. 

William R. Harr. 

Subscribed and sworn to before me this 3d day of November, A. D. 
1925. 

[seal.] 


Adelaide Spreckelmyer. 

Notary Public , D. C. 
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Rule to show cause 
Filed November 6, 1925 

******* 

Upon consideration of the petition of Marcus McLean Clayton, 
Joel Wylie Clayton, and Elizabeth Clayton Cowan, filed in the 
above-entitled cause, it is by the court, this 6th day of 
8 November, A. I). 1925. ordered that the respondent, Andrew 
W. Mellon, as Secretary of the Treasury of the United States, 
show cause, if any he have, on or before the 13th day of November, 
A. I). 1925, at 10 o’clock a. m., why a writ of mandamus, as prayed 
in said petition, should not be granted, provided that a copy of this 
order and a copy of said petition be served upon him on or before 
the 10th day of November, A. I). 1925. 

William Hitz, Justice. 


marshal's return 

Served copy of the within rule & petition on Andrew W. Mellon 
personally, 11/7/28. 

E. C. Snyder, f\ s. Marshal . I). C. 

F. 

Amended answer to petition and rule 
Filed January 31, 1927 

******* 

Now comes the respondent, Andrew W. Mellon. Secretary of the 
Treasury of the United States, bv his attorney, Pevton Gordon, 
United States Attorney in and for the District of Columbia, and 
for amended answer to the petition for mandamus filed herein and 
the rule to show cause issued herein respectfully states as follows: 

1 and 2. Respondent admits that the allegations contained in 
paragraphs 1 and 2 of the petition are true. 

3. Respondent admits that as Secretary of the Treasury of the 
United States he is charged with the performance of certain duties 
prescribed by the act of Congress approved August 25. 1919 (41 
Stats. 281), and the act amendatory thereto contained in the 
9 deficiency appropriation act of March 6. 1920 (41 Stats. 507), 
and that the act of August 25, 1919, is correctly quoted in 
paragraph 3 of the petition: that the respondent admits the other 
allegations contained in paragraph 3 of the petition and states that 
the exact language of the excerpt of the deficiency act of March 6, 
1920, is as follows: 

“Relief of contractors: Toward the amount necessary for the 
payment of claims of contractors, and so forth, arising under the 
act entitled ‘An Act for the relief of contractors and subcontractors 
for the post offices and other buildings and work under the super¬ 
vision of the Treasury Department, and for other purposes,’ ap¬ 
proved August 25, 1919, $500,000: Provided , That the Secretary of 
the Treasury is authorized to make partial payments of any claim 
payable under said act and to make payment for any and all loss 
and expense (exclusive of profits) incurred by a contractor or sub- 
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contractor in fulfilling his contract or subcontract with the Treasury 
Department in excess of the amount which such contractor or sub¬ 
contractor may receive under the terms of his contract or subcon¬ 
tract, if such loss and expense were, in the opinion of the Secretary 
of the Treasury, due to war conditions/’ 

4. 5, and 6. Respondent admits that the allegations contained in 
paragraphs 4. 5. and 6 of the petition are true. 

7. Answering the allegations of paragraph 7 of the petition, re¬ 
spondent says the respondent considered the evidence submitted to 
him by said Clayton and that it appeared therefrom that said Clay¬ 
ton had suffered certain increased costs and other items of loss and 


expense during the period subsequent to April 0. 11)17, for which he 
would have been entitled to reimbursement under said act of August 
25, 1911), as amended March 0, 1920, but for the following reasons: 
That is to say. that the time for the completion of the work fixed 
by the contract with Clayton was February 4. 1917; that a penalty 
for delay on the part of the contractor in completing the same was 
provided in said contract; that no extension of time for the comple¬ 


tion of said work had been made by the Secretary of the Treasury; 


and that the work under such contract was carried into the war 


10 period beginning April 0, 1917, through no fault of the Gov¬ 
ernment but entirelv through the failure of said Clavton to 
complete said work within the period fixed by the contract, or before 
April 0. 1917. And respondent says that he refused to allow said 
claim, under the circumstances stated because, in his judgment, said 
statute as amended does not extend relief to a contractor in such 


case. 

S. Respondent admits that the ground upon which he refused to 
allow the claim mentioned in the petition arises out of his construc¬ 
tion of the act of August 25 , 1919 , as amended, but respondent denies 
that he is without discretion to construe said statute. 

9 and 10 . Respondent has no knowledge of the allegations con¬ 
tained in paragraphs 9 and 10 of the petition, but for the purposes 
of this proceeding willingly admits the same. 

Answering said petition further, this respondent says that the 
duties conferred upon him by virtue of the two statutes herein men¬ 
tioned are not ministerial, but that the decision to be made bv him 
under and by virtue of said statutes is left to his discretion after 
the presentation of evidence to him in support of the claims of con¬ 
tractors and subcontractors under the provisions of such statutes; 
that this proceeding is one brought not to compel respondent simply 
to act. but to compel him to act in a certain specified way; that such 
relief cannot be granted by a writ of mandamus. 

Wherefore respondent, having fully answered, prays that the rule 
to show cause issued herein be discharged and that the petition be 
dismissed, with his reasonable costs in this behalf incurred. 

A. W. Mellon, 

Secretary of the Treasury of the United States. 

H. R. S. R.J.M. 

Peyton Gordon, 

United States Attorney % 

Leo. A. Rover. 

Assistant United States Attorney , 

Attorneys for the Respondent. 
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11 District of Columbia, 88: 

I, Andrew W. Mellon, being first duly sworn according to 
law, on oath depose and say that I am Secretary of the Treasury of 
the United States; that 1 have read the foregoing answer by me 
subscribed and know the contents thereof; and that the matters and 
things therein set forth as of my own personal knowledge I know to 
be true, and those set forth as on information and belief I believe 
to be true. 

Andrew W. Mellon. 

Subscribed and sworn to before me this 28th day of January, A. D. 
1927. 

[seal.] Frank A. Birofeld, 

Notary Public , D. C. 

Demurrer to amended answer 

Filed February 25, 1927 

******* 

Petitioners say that the amended answer filed by respondent to 
the petition and rule to show cause is bad in substance. 

Among the matters of law, intended to be argued in support of 
this demurrer, are: 

1. That the construction of the statute involved is a judicial 
question. 

2. That the court has power to compel the respondent to perform 
a duty imposed upon him by the statute, properly construed. 

3. That George A. Clayton, the relator's principal, comes within 
the class of contractors intended to be relieved by the statute, and 
respondent has denied him and his representatives such relief through 

a misconstruction of the statute. 

12 4. That, as a matter of law, on the facts stated or admitted 
in respondent’s amended answer relators are entitled, under 

the statute, to the relief prayed in the petition. 

William R. Harr, 
Charles H. Bates, 
Attorneys for Petitioners. 

Hon. Peyton Gordon, 

United States Attorney , 

Attorney for Respondent. 

Please take notice that the foregoing demurrer will be calendared 
for hearing on Friday, March 4, 1927. 

William R. Harr. 

Copy of the foregoing demurrer and notice received this 25th day 
of Feby, 1927. 

Peyton Gordon, 

R, 

United States Attorney. 


75902—27 - 2 
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Memorandu/ni on submission after hearing on relator's demurrer to 
the amended answer of respondent to petition for mandamus and 
rule to shore cause 

Filed May 11, 1927 


In order to a clear understanding of tlie questions raised by the 
pending demurrer, a statement of the facts of the case, as they are 
disclosed by tlie pleadings, is desirable. 

The relator's petition for a writ of mandamus prays that the writ 
may issue, directed to the respondent— 

“commanding and requiring liim to perform the duty imposed upon 
him by said act of August 25, 1919, as amended, in respect of tlie 
said claim without regard to the fact that said contract of said Clay¬ 
ton fixed for the completion of the work thereunder a date prior to 
April G, 1917.” 

The petition also prays for the customary rule to show cause and 
for general relief. 

13 The petition shows that, under date of August 4, 1915, one 
George A. Clayton entered into a contract with the United 

States for the construction of a post office and courthouse building at 
Opelika, in the State of Alabama, the contract providing that the 
work thereunder should be completed on or before February 4, 1917, 
subject to extension of time for completion in case delay were caused 
by an act of the Government. The contract also provided for a pen¬ 
alty for delay in completion of the building that might be chargeable 
to the contractor. The petition further shows that prior to April 
G, 1917, work under the contract was, for various reasons, delayed, 
though these reasons are not ascribed to any act of the Govern¬ 
ment; that notwithstanding these delays the contractor was per¬ 
mitted by the Government to continue in the performance of the 
contract, which was not completed until on or about November 1, 
1917, and was in progress on April G, 1917. 

It further appears that the contractor died on or about the year 
1923, leaving a last will and testament, which was duly probated, 
whereby his widow, one Jessie M. Clayton, was named as sole legatee 
and executrix, and that she therefore became the owner of the 
assets of the contractor, including the claim which is the subject 
matter of the petition, and that the claim was therefore prosecuted 
by and in behalf of said widow as the legal representative of the 
contractor. It further appears that Jessie M. Clayton, in turn, died 
on Febraury 10, 1925, leaving a last will and testament, which was 
duly probated, and in which her children were named as sole 
legatees and executors, and thereby the assets of the estate of Jessie 
M. Clayton, including the aforesaid claim, became vested in these 
executors, who are the relators, though they do not sue in the 
character of executors, and this, perhaps, because the petition 

14 alleges, paragraph ten thereof, that such proceedings were 
had under the will of Jessie M. Clayton as to vest in the 

relators the claim under consideration. 

The respondent’s amended answer, to which the pending de¬ 
murrer is directed, was filed on January 31, 1927. This answer ad- 
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mits the allegations contained in the first six paragraphs of the 
petition. Paragraph seven of the answer, which is an answer to 
paragraph seven of the petition, alleges that the respondent con¬ 
sidered the evidence submitted to him by the contract, from which 
it appeared that the contractor had suffered certain increased costs 
and other items of loss and expenses during the period subsequent 
to April (j, 1917. for which he would have been entitled to reim¬ 
bursement under an act of Congress of August 25, 1919, as amended, 
to be hereinafter referred to, but for the reason that the time of 
the completion of th> work, fixed by the contract with Clayton, the 
contractor, was February 4, 1917: that no extension of time for 
the completion of said work had been made by the Secretary of the 
Treasury, and that the work under the contract was carried into the 
war period, beginning April 0, 1917— 

“ through no fault of the Government but entirely through the 
failure of said Clayton to complete said work within the period 
fixed by the contract or before April 0, 1917." 

And the respondent therefore alleges that he refused to allow the 
claim because, in his judgment, the statute as amended, and upon 
which the relators base their claim for the relief sought in this 
proceeding, does not extend relief to a contractor in such case. In 
answering paragraph eight of the petition he admits that the peti¬ 
tion correctly states the ground of his refusal to allow the claim, 
the refusal arising out of his construction of the statute 
15 as amended, but he denies that he is without discretion to con¬ 
strue the statute. With respect to the last two paragraphs 
of the petition, those numbered nine and ten, and which set forth 
the death of the contractor and the death of his widow subsequently, 
the respondent says that, while he has no knowledge of the allega¬ 
tions contained therein, he, for the purposes of this proceedings, will¬ 
ingly admits them, and he concludes his answer by alleging that 
the duties conferred upon him by the statute in question, as 
amended, are not ministerial, but that the decision to be made by 
him thereunder is left to his discretion after the presentation of 
evidence to him in support of the claims of contractors and sub¬ 
contractors under the provisions of the statute as amended, and con¬ 
cludes by alleging that the pending proceeding is one brought not 
to compel the respondent simply to act— 

u but to compel him to act in a certain specified way; that such relief 
cannot be granted by a writ of mandamus." 

From the foregoing it appears that the question raised by the 
pending demurrer is, at heart, whether or not the original contrac¬ 
tor. Clayton, was an intended beneficiary of the act of August 25, 
1919, as amended by the act of March 0, 1920. 

The original act, that of August 25. 1919, is to be found in 41 
Stat. 281, et seq., and it is entitled ‘‘An Act for the relief of con¬ 
tractors and subcontractors for post offices and other buildings and 
work under the supervision of the Treasury Department, and for 
other purposes." The act confers upon the Secretary of the Treasury 
the authority, and directs, under such regulations as he may prescribe, 
to receive fully itemized and verified claims and reimburse contractors 
for the construction of post offices and other buildings or work under 
the supervision of the Treasury— 
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“whose contracts were awarded or whose bids as thereafter accepted 
were mailed or delivered to the proper governmental authority 
1G prior to the entrance of the United States into the war with 
Germany, to wit, April G, 1017, and whose contracts hare been 
or will be completed after said date , for loss due directly to increased 
costs thereafter arising, due either, first, to increased cost of labor 
or materials, or. second, to delay on account of the action of the 
United States Priority Hoard or other governmental activities, or, 
third, to commandeering bv the United States Government of plants 
or materials shown to the Secretary of the Treasury to have been 
sustained by them in the fulfillment of such contracts by reason of 
war conditions alone." (Italics supplied.) 

The statute further provided: 

“That in no case shall the contractor or subcontractor be reim¬ 
bursed to an extent greater than is sufficient to cover his actual in¬ 
creased cost in fulfilling his contract or subcontract, exclusive of any 
and all profits to such contractor or subcontractor." 

This act was amended by a paragraph contained in a deficiency 
appropriation bill, approved March G, 15)20, 41 Stat. 503-507. and is 
in the form of a proviso to an appropriation item for the relief of 
contractors, appropriating $500.000— 

“Toward the amount necessary for the payment of claims of con¬ 
tractors. and so forth, arising under the Act entitled ‘An Act for 
the relief of contractors and subcontractors |sic| for the post offices 
and other buildings and work under the supervision of the Treasury 
Department, and for other purposes,’ approved August 25, 15)11)." 

And the proviso is in the following words: 

“That the Secretary of the Treasury is authorized to make partial 
payments of any claim payable under said Act and to make pay¬ 
ment of any and all loss and expenses (exclusive of profits) incurred 
by a contractor or subcontractor in fulfilling his contract or subcon¬ 
tract with the Treasury Department in excess of the amount which 
such contractor or subcontractor mav receive under the terms of his 
contract or subcontact, if such loss and expense were, in the opinion 
of the Secretary of the Treasury, due to war conditions (Italics 
supplied.) 

The above referred to legislation was enacted undoubtedly to re¬ 
imburse contractors for losses that otherwise they would have suf¬ 
fered due to the abnormal conditions of trade, industry, manu- 
17 facture. etc., brought about by our entry into the late war, 
conditions for which building contractors with the Govern¬ 
ment were in no sense of course to blame, and which conditions were 
certain to produce losses to contractors who, in good faith, prior to 
the war period had entered into building contracts with the Govern¬ 
ment when no such abnormal conditions existed. The legislation was 
not designed to provide profits for such contractors, but only to 
reimburse them for loss and expense suffered as a result of the war 
conditions, affecting quite fundamentally the market for both labor 
and material to which such contractors were compelled to resort in 
order to enable them to fulfill their contracts with the Government. 

In the pending case had the contractor completed his contract 
within the time prescribed by it, which would have brought comple¬ 
tion by, at furthest, February 4, 1917, he would not presumably have 
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been confronted with war. conditions, which it is conceded began, 
legislatively at least, on April 0, 1917, some two months later; that 
the admitted increased cost and other items of loss and expense suf¬ 
fered by the contractor during the period subsequent to April 6, 
1917, were due to war conditions there can be no doubt uncler the 
pleadings in (his case, but the contention of the respondent is in effect 
that the contractor in this case would not have encountered these war 
conditions if he had completed his contract within the period fixed 
therein for its completion, and the argument therefore of the re¬ 
spondent. or his counsel in his behalf, is in effect that the contractor 
brought these war conditions upon himself by his delay, and that 
therefore it can not be said that, within the intent off the statute in 
question, such a contractor was one of the beneficiaries of the legisla¬ 
tion. The answer that the relators make, through their counsel, and 
by the medium of their pending demurrer, is that the statutes in 
(piestion do not except from their operation contractors in the 

18 position that the contractor in this case found or placed him¬ 
self: that the language of the original act provides in terms to 

cover contracts which have been completed after said date," April 
C, 1917. and, as we have seen, the admitted fact is that the contract 
under consideration was not completed until some seven months 
after said date; that the claimed loss and expense in this case was in¬ 
curred by a contractor in fulfilling his contract, although he did not 
fulfill it. in point of time, in accordance with its terms, but the Gov¬ 
ernment apparently found no fault with this delay; at any rate, it 
did not penalize the contractor, but apparently, and for ought that 
appears to the contrary, accepted the post office and courthouse build¬ 
ing thus constructed when completed, and into that building went 
material and perhaps labor at a cost and expense in excess of that 
contemplated by the contracting parties when the contract was en¬ 
tered into and were costs and expenses due to war conditions. There 
is nothing in the pleadings to suggest even that the Government 
complained of the delay in the completion of the building. The re¬ 
spondent says, in effect, that: 

“ In my opinion war conditions were not primarily responsible for 
the loss and expense suffered by the contractor, but are to be ascribed 
to the contractor getting his building operation into the war period 
by not completing it within the time fixed by the contract." 

Hut his answer aflirmativelv admits that Clayton, the contractor— 
* 4 had suffered certain increased costs and other items of loss and ex¬ 
pense during the period subsequent to April fi, 1917, for which he 
would have been entitled to reimbursement under said act of August 
25, 1919. as amended March 6, 1920.” 

This means that it was the war conditions that injuriously affected 
the contractor. Hut, nevertheless, the respondent denies the con¬ 
tractor relief upon the ground that if he had completed 

19 his contract within the contract time he would not have en¬ 
countered these war conditions. 


It is to be observed that the original act, under which the relators 
claim, was enacted on August 25, 1919, nearly two years after the 
contractor, Clayton, had finished the building and it had been turned 
over to the Government, and the amendment to that act was enacted 
some two years and seven months after the completion of the build- 
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ing. When, therefore, the contract had been completed, it presented 
a case of a contractor who had suffered increased costs and other 
items of loss and expenses during the period subsequent to April 6. 
1917, and the respondent so concluded when he had the claim before 
him for consideration. 

The original act contemplated relief in the case of those whose 
contracts had been completed after April 0. 1917, but to those who 
had suffered such losses, etc., by reason of war conditions alone. 
Hut the amendment to the act struck out the significant word ** alone " 
and enlarged the right to relief to all those of the indicated classes 
who had suffered losses due to war conditions, and this, as the 
respondent found, was the fact in the case of the claim under 
consideration. 

It is, we think, fairly to be presumed that the Congress, in enacting 
the legislation, had been apprised of the conditions affecting con¬ 
tractors who had entered into building contracts with the Govern¬ 
ment prior to April fi, 1917. Clayton was one of those contractors. 
He had completed his contract. He had turned the building over to 
the Government. It had been accepted by the Government without 
objection for the delay that had admittedly taken place in com¬ 
pleting it and without penalizing him for such delay- The 
20 Government therefore received the full benefit of a building 
constructed for it, and into which went materials and labor 
supplied by the contractor which cost him more, by reason of war 
conditions, than it was contemplated they would cost when the con¬ 
tract was entered into between him and the Government. 


The original act prescribed that claims for its benefits had to be 
presented within a period of three months after its enactment on 
August 25, 1919, and the original contractor, Clayton, presented his 
claim within the time limit. In consdering the claim the respondent, 


acting through the agency of the Supervising Architect of the Treas¬ 
ury, from time to time called upon Clayton for evidence in support 
of the items of.loss alleged bv Clavton to be due to war conditions, 
and this evidence, pursuant to such calls, was from time to time sub¬ 
mitted to the respondent, first by the contractor, until his death in 
1923, and thereafter by his successor in ownership of the claim. And 
the evidence had been completed before Clayton’s successor’s death, 


which occurred, as hereinbefore set forth, on Februarv 19. 1925. 


was from that evidence that the respondent determined that the 
contractor had suffered losses during the period subsequent to April 
G, 1917, for which he would have been entitled to reimbursement 
but for the view that the respondent took of the legislation under 
consideration. 


It would lx* a different case if Clayton, the contractor, had de¬ 
faulted on his contract and left it, let us say, uncompleted at the 
beginning of the war period, and that it remained to the surety on his 
bond to complete the building. Such in effect was the case of Mellon 
v. McCaul, cited by counsel for the respondent, decided by our Court 
of Appeals in 55 App. 204. There a subcontractor of a gen- 
21 eral contractor defaulted, and the general contractor there¬ 
fore took up the work of his defaulting subcontractor and 
completed it at a cost which exceeded the price fixed in the sub¬ 
contract, and having done so it filed a claim with the Secretary of the 
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Treasury, which was rejected by the Secretary, and the Court of 
Appeals sustained the Secretary’s action. The opinion of the court 
dealt with the provisions of the legislation in question that have to 
do with advances or payments made by a surety on a bond of a 
defaulting contractor or subcontractor, anil, speaking of the legisla¬ 
tion, the court, page 205, characterized it as— 

“ not a mere act of grace towards those who had entered into public 
contracts of this kind, but was also a method of inducing and assist¬ 
ing such contractors to fulfill their contracts in the interests of the 
public service. Accordingly its benefits were limited to those ‘whose 
contracts have been or will be completed after said date, for loss due 
directly to increased costs thereafter arising, * * * shown to 

the Secretary of the Treasury to have been sustained by them in the 
fulfillment of such contracts by reason of war conditions alone.’ ” 
(Italics supplied.) 

The Court of Appeals then points out that this classification does 
not include a subcontractor— 

“who fails or refuses to complete his work, leaving the principal 
contractor to do so, nor the surety of such a subcontractor, who 
does no more than pay a judgment recovered in such case upon his 
bond by the principal contractor.’' 

In the instant case we have not that of a defaulting contractor. 
Clayton completed his contract and the building resulting therefrom 
was accepted by the Government without protest or objection grow¬ 
ing out of the delay in its completion and without the imposition of 
any penalty for the delay. 

The instant case then is that of a contractor who fully completed 
his contract, the result of which was accepted without objection 
22 or protest by the Government; a contract which was actually 
completed after the war period began; a contract the cost of 
which was increased and items of loss suffered and expense incurred 
during the period subsequent to the beginning of the war period, 
which the respondent admits were due to war conditions. These 
facts and circumstances bring the case within the precise terms of 
the legislation, designed, as we have seen, to relieve a contractor of 
increased costs, losses, and expenses due to war conditions. 

In addition it should be stated that there is no suggestion by the 
respondent that the Government suffered loss of any kind whatso¬ 
ever by reason of the delay of the contractor in completing his 
contract. 

And so we come at last to the contention that the respondent makes 
here that his construction of the legislation under consideration is 
that it does not apply to the case presented by the relators. It seems 
to the court that the legislation admits of no such construction. This 
being so, the relator’s demurrer to the amended answer of the 
respondent must be sustained. 

An order, in conformity with the foregoing, should be submitted 
for settlement and signing upon notice. 

May 10th 1927. 


F. L. Siddons, Justice. 
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Order 

Filed June 3, 1927 

* * * * * * * 

This cause coming on to be heard upon the petition, the rule to 
show cause, the amended answer of the respondent to said petition 
and rule, and the demurrer to said answer, and after argument 

23 by counsel and consideration by the court, it is now by the 
court, this 3rd day of June, 1927— 

Adjudged and ordered that said demurrer be and the same is 
hereby sustained; and the respondent, by his attorney, electing to 
stand upon said amended answer, it is adjudged and ordered that a 
writ of mandamus be issued herein directed to the respondent com¬ 
manding him to perform the duty imposed upon him by the act of 
August 25, 1919, 41 Stat. 281, as amended by the deficiency act of 
March 6, 1920, 41 Stat. 503, 507, in respect to the claim of the relators 
set forth in the petition, in accordance with the memorandum opinion 
of the court heretofore filed in this case, and without regard to the 
fact that the contract of George A. Clayton for the construction of 
the United States post office and courthouse building at Opelika, 
Alabama, fixed for the completion of the work thereunder a date 
prior to April 0. 1917. 

F. L. Siddons, Justice. 

No objection as to form. 

Leo A. Rover, Ass't U. S. A tty. 

From the foregoing order the respondent notes an appeal to the 
Court of Appeals of the District of Columbia. 

F. L. Siddons, •/ ustive. 

24 Assignments of error 

Filed June 21. 1927 

* * * * * * * 

Now comes the respondent, Andrew W. Mellon, Secretary of the 
Treasury, by and through his attorney, Peyton Gordon, United 
States attorney in and for the District of Columbia, and assigns as 
error the following: 

1. The court erred in holding that the petitioners were entitled to 
relief under the provisions of the act of Congress of August 25, 1919, 
as amended by the deficiency appropriation act of March (», 1920. 

2. The court erred in ordering the writ of mandamus to issue 
requiring the respondent to consider and pass upon the claim of 
the petitioners without regard to the fact that the contract of George 
A. Clayton with the United States fixed for the completion of the 
work thereunder a date prior to April G, 1917. 

3. The court erred in sustaining the demurrer of the petitioners. 

4. The court erred in signing and entering the final order directing 
a writ of mandamus to issue. 

Peyton Gordon, 

United States Attorney , 

Leo A. Rover, 

Assistant United States Attorney , 

Attorneys for the Respondent. 
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Designation of record 
Filed June 21, 1927 

* * * * * * * 

The clerk will please make up the record for the Court of Appeals 
in the above-entitled cause to consist of the following: 

25 1. Petition. 

2. Rule to show cause. 

3. Amended answer. 

4. Demurrer to amended answer. 

5. Memorandum opinion of court. 

G. Final order of court. 

7. Assignment of errors. 

8. This designation. 

Peyton Gordon, 

United States Attorney, 

Leo A. Rover, 

Assistant United States Attorney, 

Attorneys for Respondent. 

2G Supreme Court of the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages numbered 
from 1 to 25, both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 70828 at law, 
wherein United States ex rel. Marcus McLean Clayton et al, are 
petitioners and Andrew W. Mellon, Secretary of the Treasury, is 
respondent, as the same remains upon the files and of record in said 
court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
24th day of October, 1927. 

[seal.| Frank E. Cunningham, Clerk. 

(Indorsed on cover:) District of Columbia Supreme Court. No. 
4080. Andrew W. Mellon, Secretary, &c., appellant, vs. United 
States ex rel. Marcus McLean Clayton et al. Court of Appeals, 
District of Columbia. Filed Dec. 3, 1927. Henry W. Hodges, 
clerk. 
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In the Court of Appeals of the District of 

Columbia 

October Term, 1927 


No. 4680 

Andrew \V. Mellon, Secretary of the Treasury, 

appellant 

v. 

United States ex rel. Marcus McLean Clayton, 
Joel Wylie Clayton, and Elizabeth Clayton 
Cowan, appellees 


BRIEF FOR APPELLANT 


STATEMENT OF FACTS 

The petitioners, as sole legatees and executors 
under the will of one Jessie M. Clayton, deceased, 
who in turn had been the sole legatee and executrix 
of one George M. Clayton, tiled a petition in the 
lower Court alleging, among other things, that 
George M. Clayton, during his lifetime, on August 
4, 1915, entered into a contract with the United 
States for the construction of the United States 
Post Office and Court House building at Opelika, 

State of Alabama, the work to be under the super- 

(i) 
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vision of the Treasury Department and to be com¬ 
pleted, under the terms of the contract, on or before 
February 4, 1917; that prior to April 6, 1917, the 
date of the entry of the United States into the War 
with Germany, the work under the contract was 
delayed so that the contract was in progress on 
April (>, 1917, and was not completed until on or 
about November 1, 1917; that due to the fact that 
the work under the contract was not completed 
until after April (>, 1917, Clayton sustained certain 
increased costs in the construction of the building 
and that, believing himself to be within the class of 
Pe rsons entitled to the benefits of the Act of August 
25, 1919 (41 Stat. 281) as amended by the Defi¬ 
ciency Appropriation Act of March 6, 1920 (41 
Stat. 507), he tiled with the Secretary of the Treas¬ 
ury within the time prescribed, his duly verified 
claim for increased costs of* the character specified 
in said legislation; that after the completion of 
evidence in support of his claim, the respondent, 
the Secretary of the Treasury, refused to consider 
the claim upon the ground that the Act of August 
25, 1919, as amended, was not intended to apply to 

a contractor in the situation in which Clavton found 

* 

himself for that “the delay in the performance of 
the work under said contract of said Clavton afore- 
said, was not due to causes for which the Govern¬ 
ment was responsible or for which the contractor 
was entitled to extension of time under the terms of 
the contract”; that the respondent had refused to 
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consider the claim because of the construction that 

he placed upon the statute, that the respondent was 

not given any discretion in so construing the statute 

but that it was his duty to consider a claim for 

%/ 

increased costs of the character specified, arising 
after April 6, 1917, where the contract was uncom¬ 
pleted and in force on said date, irrespective of the 
time for completion of the work fixed by the terms 
of the contract; and accordingly prayed that a 
mandamus he directed to the respondent requiring 
him to consider and pass upon Clayton’s claim, 
without regaid to the fact that the contract fixed a 
date prior to April fi, 1917, for the completion of the 
work thereunder. (Rec. 1-4.) 

Respondent duly filed his amended answer to the 
petition and rule to show cause 1 , admitting that 
under the two statutes heretofore mentioned he was 
charged with the performance of certain duties, 
admitting the contract as set out in the petition, 
admitting that Clayton had suffered certain in¬ 
creased costs and other items of loss and expense, 
subsequent to April (i, 1917, and that he would have 
been entitled to reimbursement under the statutes 
in question if it were not for the fact that “ the time 
for the completion of the work fixed by the contract 
with Clayton was February 4, VJ17 * * * 

“that no extension of time for the completion of 
said work had been made by the Secretary of the 
Treasury; and that the work under such contract 
was carried into the war period, beyinning April 
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6, 1917, through no fault of the Government hut 
entirely through the failure of said Clayton to com¬ 
plete said work within the period fixed by the con- 
tract or before April 6, 1917.” That because of 
these reasons, while he had duly considered the 
evidence submitted to him, he had refused to allow 
the claim because of his construction of the statutes; 
denied that he was without discretion to construe 
the statutes; averred that the duties conferred upon 

him bv the statutes wen* not ministerial but left to 
* 

his discretion after the presentation of evidence to 
him in support of claims and that the proceeding 
was one brought not to compel respondent simply to 
act but to act in a certain specified way and that such 
relief could not be granted by mandamus. (Rec. 
5-6.) 

Petitioners responded by demurring to the 
amended answer (Rec. 7); the matter came on for 
hearing before Mr. Justice Siddons and on May 11, 
1927, the Court filed a memorandum opinion sus¬ 
taining the demurrer (Rec. 8-12); and on June 3, 
1927, a final order was signed directing that the writ 
of mandamus issue, requiring the respondent to 
perform the duties imposed upon him by the stat¬ 
utes involved, in accordance with the memorandum 


opinion filed, and without regard to the faet that 
the contract fixed, for the completion of the work, 
a date prior to April 6, 1917. From this order the 
respondent noted an appeal to this Court. (Rec. 14.) 
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ASSIGNMENTS OF ERROR 


The respondent assigns as error the following: 

1. The Court erred in holding that the petitioners 
were entitled to relief under the provisions of the 
Act of Congress of August 25, 1919, as amended by 
the deficiency appropriation act of March 6,1920. 

2. The Court erred in ordering the writ of man¬ 
damus to issue requiring the respondent to consider 
and pass upon the claim of the petitioners without 
regard to the fact that the contract of George A. 
Clayton with the United States fixed for the com- 
pletion of the work thereunder a date prior to April 
6, 1917. 


3. The Court erred in sustaining the demurrer of 
the petitioners. 

4. The Court erred in signing and entering the 
final order directing a writ of mandamus to issue. 


STATUTES INVOLVED 


Act of Congress approved August 25, 1919 (41 
Stat. 281): 

An Act For the relief of contractors and subcontractors for 
the post offices and other buildings and work under the 
supervision of the Treasury Department, and for other 
purposes 

Be it enacted by the Senate and House of 
Representatives of the United States of 
America in Congress assembled, That the 
Secretary of the Treasury is hereby author¬ 
ized and directed, under such regulations as 
he may prescribe, to receive fully itemized 
and verified claims and reimburse contrac- 
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tors and their subcontractors, including ma¬ 
terial men, for the construction, improve¬ 
ment, special repair, equipment, or furnish¬ 
ing of post offices and other buildings or 
work under the supervision of the Treasury 
Department (as well as the United States 
courthouse in the District of Columbia and 
the approaches and retaining wall to the Lin¬ 
coln Memorial in the District of Columbia) 
whose contracts were awarded or whose bids 
as thereafter accepted were mailed or de¬ 
livered to the proper governmental authority 
prior to th(‘ cut ranee of the United States into 
the war with Germany, to wit, April (>, 1917, 
and whose contracts have been or will be 
completed after said date, for loss due di¬ 
rectly to increased costs thereafter, arising, 


due either, tirst, to increased cost of labor or 

materials, or, second, to dolav on account of 

_ • 

theaetion of the United States Prioritv Board 

or other governmental activities, or, third, to 

commandeering bv the United States Gov- 

eminent of plants or materials shown to the 

Secretarv of the Treason* to have been sus- 
• • 

tained bv them in the fulfillment of such 

contracts bv reason of war conditions alone: 

Provided. That anv subcontractor may sub- 

mit his claim through the contractor or to 

the Secretarv of the Treasurv. And the 

• • 

Secretarv of the Treasurv is herein* directed 
• * • 

to submit from time to time estimates for 
appropriations to carry out the provisions 
of this Act: Provided further, That no 
claims for such reimbursement shall be paid 
unless tiled with the Treasury Department 


7 


within three months after the passage of this 
Act: And provided further, That in no case 
shall the contractor or subcontractor be re¬ 
imbursed to an extent greater than is suffi¬ 
cient to cover his actual increased cost in 
fulfilling his contract or subcontract, ex¬ 
clusive of any and all profits to such con¬ 
tractor or subcontractor; nor shall such re¬ 
imbursement include any advances or pay¬ 
ments made by the sureties of such contrac¬ 
tor or subcontractor in executing the work, 
but the suretv on any contract coming within 
the provisions of this Act who, as surety, has 
completed, or may complete, the work of any 
defaulting contractor on any such contract, 
or who has furnished financial assistance to 
a failing contractor on any such contract 

wherebv such contractor has been enabled to 
%/ 

complete such contract, may file claim, 
within the period hereinbefore fixed, and be 
reimbursed in the manner hereinbefore pro¬ 
vided for the increased cost due to the causes 
hereinbefore specified of the labor and ma¬ 
terial supplied in so completing any such 
contract, or for the increased cost of the 
labor and material paid for from funds so 
furnished by such surety: And provided fur¬ 
ther ,, That the Secretary of the Treasury 
shall report to Congress at the beginning of 
each session thereof the amount of each ex¬ 
penditure and the facts on which the same is 
based. 

Approved, August 25,1919. 


85000—28-2 
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Deficiency Appropriation Act of March 6, 1920 
(42 Stat. 507) : 

Relief of contractors: Toward tlie amount 
necessary for the payment of claims of con¬ 
tractors, and so forth, arising under the act 
entitled “An act for the relief of contractors 
and subcontractors for the post offices and 
other buildings and work under the super¬ 
vision of the Treasury Department, and for 
other purposes,” approved August 25, 1919, 
$500,000: Provided, That the -Secretary of 
the Treasury is authorized to make partial 
payments of any claim payable under said 
act and to make pavment of anv and all loss 
and expense (exclusive of profits) incurred 
by a contractor or subcontractor in fulfilling 
his contract or subcontract with the Treas¬ 
ury Department in excess of the amount 
which such contractor or subcontractor may 
receive under the terms of his contract or 
subcontract, if such loss and expense were, 
in the opinion of the Secretary of the Treas¬ 
ury, due to war conditions. 

QUESTION INVOLVED 

Is a contractor whose contract with the United 
States Government, for the erection of a Post 
Office and Court House building, entered into prior 
to April 6, 1917, providing, among other things, 
that the work thereunder should be completed prior 
to April b, 1917, entitled, under the Act of August 
25, 1919, as amended by the Act of March 6, 1920, 
to reimbursement for loss due to the increased 
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costs arising after April 6, 1917, when the contract, 
by its terms, should have been completed prior to 
April 6, 1917, but is not completed until November 
1, 1917, due entirely to the fault of the contractor? 

ARGUMENT 

One. The construction placed upon this legisla¬ 
tion bv the Secretary of the Treasury is correct. 

Two. The discretion of the Secretary of the 
Treasury in construing this statute can not be con¬ 
trolled by mandamus. 

* * * * * 

Point One 

The Secretary of the Treasury has properly construed this 

legislation 

The Courts of various jurisdictions lay down 
different and differing rules governing the right of 
a defaulting contractor to reimbursement for work 
actually completed under an unfulfilled contract, 
but there seems to he no rule of law existent which 
allows reimbursement for extra costs when the de- 
lav in completion is due entirely to the fault of the 
contractor. The only basis therefore for the 
claimed relief in this case is the construction placed 
by appellee on the two statutes involved herein. 
The two statutes must be read together; they are 
either complementary or supplementary to each 
other. 

The pertinent language in the two statutes seems 
to us to be “bv reason of war conditions alone,” in 
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the statute first mentioned, and “if such loss and 
expense were, in the opinion of the Secretory of the 
Treasury , due to war conditions/’ in the subsequent 
statute. (Italics supplied.) “War conditions” 
must have been the cause of the increased costs and 
the Secretary must be the arbiter; to him is left, by 
the express words of the statute, the construction 
thereof. The Secretary has heard evidence in sup¬ 
port of the claim here involved, no complaint is 
made that he refuses to decide, but simply that he 
refuses to decide in the way and in the manner con- 
tended for by petitioner. 

Unfortunately, there seems to be but one reported 
case wherein a construction of this legislation was 
involved; in Melton v. McCaul, 55 App. I). C. 204, 
this Court had this legislation before it; the facts 
were different than those in the instant case, but 
the Court's treatment and discussion of the nature 
of the statute (the Act of August 25,1919) is illumi¬ 
nating. In holding that the benefits of the Act 
were limited to the class of persons mentioned 
therein and that the provisions of the Act should 
not be ( nlnryed by doubtful construct ion, this Court 
said: 

The enactment in question was not a mere 
act of grace towards those who had entered 
into public contracts of this kind, but was 
also a method of inducing and assisting such 
contractors to fulfill their contracts in the in¬ 
terests of the public service. Accordingly its 
benefits were limited to those “whose con- 
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tracts have been or will be completed after 
said date, for loss due directly to increased 
costs thereafter arising, * * * shown to 

the Secretary of the Treasury to have been 

* %f 

sustained by them in the fulfillment of such 

contracts by reason of war conditions alone.” 
%■ 

This classification does not include a sub¬ 
contractor, who fails or refuses to complete 
his work, leaving the principal contractor to 
do so, nor the surety of such a subcontractor, 
who does no more than pay a judgment re¬ 
covered in such case upon his bond by the 
principal contractor. It is true that the pe¬ 
tition in this case states that the contract was 
completed by the MeCaul Company with the 
“acquiescence'’ of the surety, but that state¬ 
ment is immaterial. Moreover, the provi¬ 
sion of the statute should not he enlarged by 
doubtful construction. (Italics supplied.) 

Petition for allowance of writ of error to the Su¬ 
preme Court was denied due to lack of finality in 
this case. 


We do not think it can be said that Congress 
intended to allow or to compel the Secretary of the 
Treasury to pay Government funds to one who 
must base his right to those funds on his own neg¬ 


lect. If a contractor contracts to do certain work 


for a fixed price and the work, due to war or other 
conditions, costs the contractor more than the con¬ 
tract price, the contractor must bear the loss; the 
United States was under no legal obligation to 
save harmless contractors who lost money on con¬ 
tracts made between them and the Government. 
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In granting to contractors the relief provided in 

the Acts here involved, Congress was granting to 

them public funds in payment of claims for which 

there was no legal liability upon the Government. 

The rule of construction of such statutes is clearlv 

* 

expressed in Slidell v. Grand jean, 111 V. S. 412- 
437, in the following language: 


It is also a familiar rule of construction 
that where a statute operates as a grant of 
public property to an individual or the relin¬ 
quishment of a public interest and there is 
a doubt as to the meaning of its terms or as 
to its general purpose, that construction 
should be adopted which will support the 
claim of the Government rather than that of 
the individual. Nothing can be inferred 
against the State. 


The construction of this statute has been left bv 
Congress to the judgment and discretion of the 
Secretary of the Treasury; and the Secretary con- 
strues “war conditions alone” to mean war condi¬ 


tions overtaking a diligent contractor during some 
portion of the time originally set for the completion 
of the contract, and has ruled that when the con¬ 
tractor got into the war period through his own 
negligence such increased costs as he was obliged to 
bear were due not to “war conditions” at all, but 
due to the negligence of the contractor. 

That the construction placed on this legislation 
by the respondent is in accord with the meaning and 
interpretation placed thereon by Congress when it 
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passed this legislation is apparent from the reports 
and debates in Congress when this legislation was 
under consideration. 


The first bill (H. R. 14893) for the relief of con¬ 
tractors and subcontractors was introduced in the 


House of Representatives in the Third Session of 
the Sixty-fifth Congress by Mr. Burnett, of 
Alabama, who was then chairman of the Committee 


on Public Buildings and Grounds. 


The hill was 


referred to and reported back by that committee 


without amendment and with the recommendation 


that it pass. The report of the committee is IT. 
Rep. 97(>. We find in the report the following: 


The purpose of the bill is to reimburse 
contractors and their subcontractors, includ¬ 
ing material men, for the construction of 
post offices and other buildings under the 
supervision of the Treasury Department and 
the Superintendent of the Capitol Building 
for increased costs due, first, to increased 
costs of labor or material; second, to delay 
on account of the action of the United States 


Priority Board or other governmental activi¬ 
ties, and, third, to commandeering by the 
United States Government of plants, or 

material shown to have been caused bv war 

•/ 

conditions alone. 


These contractors had the right to base 
their bids and did base their bids on prices 
of labor and material existing at the time the 
contracts and the bids were made. After 
that conditions changed and losses were 
brought about bg the action of the Govern- 
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rnent, itself one of the contracting parties . 
If it had been a contract between private 
parties and one of the parties brought about 
a condition entailing losses to the other party , 
in law and in good conscience , the party 
responsible for the condition should have to 
make good that loss . That is all this bill 
seeks to do. 

***** 


Many thousands of people have suffered 
financial losses as an incident of the war., but 
the cases con red by the bill are those where a 
contractual relation between the Government 
and the cont rad ors % with all its obligations 
and ((juifies . assist< d and loss was occasioned 
by the acts of one of the contracting parties. 

From the foregoing excerpts it seems conclusive 
that this first hill (II. R. 14S93, doth Congress, 3d 
Session), for the relief of contractors and subcon¬ 
tractors, was limited to eases involving losses oc¬ 
casioned solelv hv action of the Government in 

• %/ 

entering the war. 

This bill was not passed, presumably because of 
lack of time. However, it was reintroduced in the 
first session of the next < ongress and passed within 
a short time. Mr. Burnett had gone into the mat¬ 
ter so thoroughlv and had held such extensive hear- 
ings on the subject that the Committee on Public 
Buildings and Grounds, in reporting his old bill to 
the House as II. K. 6323, with the recommendation 
that it pass without amendment, adopted Mr. Bur¬ 
nett’s report almost verbatim as its report (H. Rep. 
53, 66th Congress, 1st Session). 
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The following excerpt shows that the extent in 
scope of the bill (H. R. 7323, Act of August 25,1919, 
41 Stat. 281) is limited, as was H. Rep. 14893, to 
cases involving losses sustained as a result of the 
Government entering the war. 


Several of the contractors to be relieved 
by the terms of this bill, by the fault of the 
Government and without fault on their part, 
are on the verge of bankruptcy, and helping 
these contractors promptly will be helping 
them doubly. (Italics supplied.) 

The Senate Committee on Public Buildings and 
Grounds in reporting the bill (II. R. (>323) to the 
Senate* with the recommendation that it pass with¬ 
out amendment practically adopted verbatim the 
report of the House Committee (II. Rep. 53, 66th 
Cong. 1st Sess.) as its report (S. Rep. 146, 66th 


Cong. 1st Sess.). 

The debates in Congress on this bill elearlv show 
that the statute in question is limited to cases in¬ 
volving loss occasioned by action of the Government 
in entering the war. For example: 


Mr. Kkllky of Michigan. I can readily un- 
derstand whv the Government should have 
some obligation to make a proper adjustment 
with contractors, where it had interfered by 
commandeering labor or material. But does 
the gentleman think that the Government 
ought to make settlement with contractors to 
reimburse them for the increased cost of la¬ 
bor and material that has not anv relation to 

%/ 

the action of the Government ? 
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Mr. Langley. I do, where the loss is a 
direct result of the condition of war which 
arose after the contract was entered into. 
We were very careful to guard against in¬ 
cluding anv ease where the contract was not 

o v 

entered into prior to the declaration of war. 

Mr. Clark of Florida. Mr. Chairman, I 
believe 1 can satisfy the House in a very few 
words that this bill ought to pass. 

I want to make the statement, first, that 
icc have not provided in this hill for the pay¬ 
ment of a single dolt nr which, if the other 
party at interest tens an individual, these 
cotit motors could not go into the court and 
sue and recover. The Government, on ac¬ 
count of its sovereignty, of course, can not be 
sued, but if an individual had committed the 
acts and had done the things which the Gov¬ 
ernment did and caused the loss which these 
acts did cause, that individual would have 
been held liable in damages in anv court in 
this land. 

Now, what are the facts? The facts are 
that these people entered into contracts with 
the Government when we were in a state of 
profound peace, when the price of materials 
and the price of labor were peace-time prices. 
The war came on. The hearings will show 
that in numbers of instances the Government 
went into the identical cities where these con¬ 


tracts were being performed and instituted 
great works which made a great demand for 
labor and for materials and raised the price 
of labor, took the workmen away from these 

%j 
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contractors, and made them pay exorbitant 
prices for both their material and labor. 

Mr. Sxell. / understood that there would 
he nothing paid to these contractors except 
what they could collect in a court of equity. 

Mr. Clark of Florida. That is all. 

Mr. Sxell. Were the Government con¬ 


tractors in any different position from pri¬ 
vate contractors who had taken contracts to 
build buildings, in this city, for instance, be¬ 
fore the war ? 

Mr. Clark of Florida. Very much differ- 

%j 

ent. 


Mr. Sxell. What was the difference? 

Mr. Clark of Florida. If the contractor 
had contracted with a private individual it 
was beyond the power of the private individ¬ 
ual to do what the Government did and there¬ 
by bring about the loss that he suffered. 

Mr. Sxell. lie was subject to the same 
conditions. The cost of material and labor 
went up on him. 

Mr. Clark of Florida. That is true; but 
it was not caused by the act of the other con¬ 
tracting party, as in this case. The Govern¬ 
ment was one of the contracting parties here 
(p. 3450). 

***** 


Mr. Clark of Florida. If I made a con¬ 
tract with the gentleman from New York 
to-dav, and after that contract had been 
entered into in good faith by both of us, the 
gentleman from New York had it in his 
power to commit certain acts which made 
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mv labor and material cost me more, and it 
was directly attributable to his act, I could 
go into the courts of this country and make 
him pay me for it. But you can not go into 
the courts and make the Government pay 
for it. 

***** 


Mr. Clark of Florida. The delav on 

* 

account of the action of the Priority Board. 

Mr. Kelley of Michigan. Would not that 

increased cost of labor be due to the delav? 

« 

Ought you to separate these two causes in 
that way ? I agree with the gentlemen per¬ 
fectly that if the increased cost is due to the 
intervention of the Government, then the 
Government should afford some relief. But 
as to the increased cost of labor and material, 
it* it is not due to the interference of the 
Government, then they ought not to be 
relieved. Is that right? 

Mr. Clark of Florida. Let me furnish 
this—or, second, to delay on account of the 
action of the United States Priority Board 
or other governmental activities; or, third, 
to commandeering by the United States 
Government of plants or materials shown by 
the Secretary of the Treasury to have been 

sustained bv them in the fulfillment of such 
% 

contracts bv reason of war conditions alone. 
* 

That last clause covers all that precedes it. 
There is no question about it. The com¬ 
mittee were particular to wipe out all ques¬ 
tion of profit, and w ould not even consent to 
make them wiiole on their contracts, but 
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simply thought this provision was necessary, 
as a matter of justice and fairness and good 
conscience. I want to say to the gentleman 
that I have none of these contractors in my 
district or in my State. I am not acquainted 
with them except some whom I have met 
here, but it was a matter that appealed to my 
sense of justice and to the sense of justice of 
the committee, and we felt, that it was noth¬ 
ing but right that these men should be saved 
the increased cost which the action of the 

Government brought upon them. 

***** 

Mr. Madden. Mr. Speaker, a great many 

public buildings were contracted to be 

erected by the Treasury Department before 

the war began, and the contractors started 

on the work. They had purchased material 

and had performed a great deal of work 

when war was declared. Then, as one of the 

functions of the Government, a Priority 

•/ 

Board was established, to give priority to the 
movement of materials and supplies neces¬ 
sary to the successful conduct of the war. 
Among other things done by the Priority 
Board was an order to prohibit the delivery 
of material for any buildings of any kind 
throughout the United States except such 
buildings as were important and necessary 
in the conduct of the war. That made it im¬ 
possible for these men who had contracted 
with the Government to proceed under their 
contracts. Then frequently, in cases where 
material and supplies had been purchased 
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and delivered before the Priority Board 
acted, the Government commandeered the 
material for war purposes, and frequently 
commandeered the labor, and that frequently 
placed the contractor in a position where it 
was impossible for him to carry to a success¬ 
ful conclusion the work that he had con¬ 
tracted to perform. 

Mr. ITakdy of Texas. Ought not the 
gentleman to go a step further and, in line 
13, strike out the works “war conditions 
alone” and insert the words “such action of 
the Government”? 

Mr. Madden. I presume that would be en¬ 
tirely proper, but I want to explain the 
amendment as far as I have gone. Mv own 
judgment is that the language in the bill as 
reported by the committee will compel the 
Government to make settlement purely for 
increased cost of material, whether the 
Government had anything to do with it or 
not. My judgment is, and what they ought 
to do is, to connect the responsibility of the 
Government up so that when the settlements 
are made as the result of the investigation 
the settlements will be made on the basis of 
Government responsibility, arising from the 
increased cost of labor or materials, due to 
the delav on account of the action of the 
United States Priority Board or Govern- 
ment activities or to commandeering by the 
United States. 

Mr. Clark of Florida. Is it the gentle¬ 
man's purpose to limit this to cases where 
the increased cost is due solelv to the Govern- 
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ment or the Priority Board or the com- 

%> 

mandeering plan ? 

Mr. Madden. Yes. 

M r. Cl ark of Florida. Does not the gentle¬ 
man think that where the Government came 
into a community where a man was under¬ 
taking to perform a contract and raised the 

price of labor and material- 

Mr. Madden. The language I propose 
would cover all that, because it does not make 

anv difference whether the Government com- 
•/ 

mandeered the material or the labor. 

Mr. ('lark of Florida. I am not speaking 
of commandeering, but if the Government 
came into the market and raised the price of 
labor or raised the price of material in a 
wav that took the workmen away from the 
contractor or prevented him from procuring 
material, does not the gentlemen think that 
the man ought to have some redress? 

Mr. Madden. I think that if vou leave the 
door open to all kinds of reasons for claims 
against the Government you will never know 
where the bills will soar to. My judgment 
is that with the language proposed in the 
amendment I have offered, and as suggested 
to be modified by the gentleman from Michi¬ 
gan, you have given the contractor complete 
opportunity of presenting every legitimate 
claim to which he is entitled (p. 3452). 


Mr. Cannon. Yes. Look at it from every 
standpoint. Here are people who made 
these contracts with the Government before 


the war. The war came. And as the gen¬ 
tleman from Florida [Mr. Clark] has said, 
in Cod's chancery, in good morals, legally— 
and von can not sue the Government—the 
Government ought to pay the damages. 
[Applause.] (P. 3453.) 


Mr. Langley. Mr. Chairman, this lan¬ 
guage was very carefully and thoroughly 
gone over, not only by the entire committee 
after the subcommittee had made two or 
three different drafts of it, but it was also 
gone over in detail with the Acting Super¬ 
vising Architect of the Treasury and other 
officials of the Treasury, and this is the exact 

» 7 


language, after considerable revision and 
careful thought and discussion, which was 
agreed upon by us all. 


* * * * * 


Mr. Langley. No; he could not be allowed 
any profit, because the bill applies only to 
cases in which the contractor has lost as a 
result of carrying out his contract, due solelv 
to war conditions, and only to the extent of 
such loss (]). 3454). 

Mr. Langley. * * * I do not believe 

that the Government of the United States 
can afford to put itself in the attitude of per¬ 
mitting those men to put up their own 
monev and lose it when it was not their fault, 
but when it was due to conditions that tliev 
could not foresee, over which tliev had no 
control, and for which the Government, one 
of the contracting parties, was responsible. 
[Applause.] If you strike out the language 
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in the bill as proposed by this amendment, 
you will, in my judgment, defeat the main 
purpose of the bill, and I hope the committee 

will not do it. [Applause.] 

* * * * * 

Mr. Clark of Florida. The whole gist of 
the bill is right here. I do not want to hear 
mvself talk, but I am sick and tired of 
gentlemen getting up on the floor and suggest¬ 
ing there ought to have been a “t” crossed 
here or an “i” dotted there or a comma put 
in there or a semicolon somewhere else. For 
God's sake, if it is not right, offer amend¬ 
ments and make it right, but do not attempt 
to defeat it by this kind of procedure. Some 
gentleman objects because we have not gone 
out and hunted up all the claims against the 
Government and incorporated them in this 
bill. If we had brought in here the claims 
against the Navy Department and the War 
Department, a point of order would have 
been made against them and they would have 
gone out in the twinkling of an eye, and you 
gentlemen know it. We have jurisdiction 
only of questions of this character, and we 
have brought the bill in here to meet that 
issue. These men have honestly discharged 

their dutv and the Government owes the 
* 

money. A private individual who would not 
give them this measure of justice would be 
looked upon as a dishonest man, and the 
Government of the United States ought not 
to occupy that attitude. 

Mi*. Hardy of Texas. Mr. Chairman, I ask 
for recognition in my own right. 
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Gentlemen, I have not bothered the House 
in the discussion of this matter. I have al¬ 
ways been for an equitable adjustment of 
proper obligations of the Government. But 
my belief is that this bill will open a Pan¬ 
dora’s box, from the fact that there will be 
no contractor who made a contract before 
we entered the war that will not come in for 
a readjustment of the difference between 
what that contract cost him and what it 
would have cost him but for the increased 
cost of labor and material. I think if vou 
pass this bill without amendment you will set 
a precedent for other suits against the Gov¬ 
ernment that mav run into I do not know 
how many, but possibly hundreds of millions 
of dollars. That will be so, especially with 
respect to this last part, due to war condi¬ 
tions and the enhanced value due to war con¬ 
ditions: and there will not be a contractor 
who will not have a right to come to the 
Government and ask for an increase in his 
pay under this bill. [Applause.] 


Mr. Fernald was chairman of the Committee on 
Public Buildings and Grounds in the Senate and 
reported the bill to that body. His statement ap¬ 
pears on page 3747, volume 58, Congressional 
Record and is as follows: 


Mr. Fkrxald. I report back favorably 
from the Committee on Public Buildings and 
Grounds without amendment the bill (II. R. 
6323) for the relief of contractors and sub¬ 
contractors for the post offices and other 
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buildings and work under the supervision of 
the Treasury Department, and for other 
purposes, and I submit a report (No. 146) 
thereon. 

Mr. President, this is a matter of very 
great importance to the business men of this 
country who entered into contracts with the 
Government under the Treasury Depart¬ 
ment to construct public buildings all over 
the United States. 


The bill has the approval of the ex-Secre- 
tarv of the Treasury, Mr. McAdoo, and the 
present Secretary of the Treasury, Mr. 
Glass. On account of the high prices of all 
materials, which immediatelv became effec- 


tive after we entered the war, it was neces¬ 


sary for these contractors to pay two and 
sometimes three and four times as much for 


their materials as they expected to pay when 
the contracts were taken previous to the war. 
The activities of the War and Navy Depart¬ 
ments in taking men from them left them 
without men, and to those tliev did have they 
were obliged to pay much higher wages. 
Sometimes their organizations were entirely 
broken up. The contractors would have one 
or two hundred men on a job to-day and 
would be entirely out of men to-morrow. 
The Priority Board inspected their changes 
and they were unable to get material. Some 
of it expected promptly was delayed for 
many months. 

These contractors to-day are on the verge 
of bankruptcy. This bill gives them relief, 
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inasmuch as they are ready to take up the 
matter with the Treasury Department and 
show their claims. In no case are thev to 
have any profit, hut simply to base their 
settlement upon the loss which was sustained 
by the activities of the military department 
(p. 3747). 


The debate continues on page 3748: 


Mr. Hitc hcock. Suppose these contracts 

had been made by private corporations; 

would the contractors have* had anv valid 

* 

claim against those corporations in such 


cases l 

Mr. Fehxald. If the trouble had been 
caused by the private citizens or the corpora¬ 
tions, I think they would. 

Mr. Hitchcock. 1 doubt verv much 


whether there is any parallel for reimburs¬ 
ing contractors for losses occurring in this 
way. I realize that there probably were 
some losses. 


* * * * * 


Mr. Fkhxald. It simply gives these men 

the privilege of taking their cases before the 

Secretary of the Treasure. It does not 
• * 

settle the claims at all, but gives them a per¬ 
mit to present their claims before the Sec¬ 
ret a r'v of the Treasury. 


Mr. Smoot. I did not so understand the 
bill. As I understood it, it not onlv gives 
them the right to present their claims but 
provides that the Secretarv of Treasury mav 
pay whatever is determined to be the actual 
loss. 
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In the hearings held prior to the enactment of the 
amendment of March 6, 1920 (41 Stat. 507), which 
was a deficiency appropriation act, Mr. James A. 
Wetmore, the then acting Supervising Architect of 
the Treasury, and who, according to the debates in 
Congress, helped draw up the original Act of Au¬ 
gust 25, 1919, testified before the subcommittee of 
House Committee on Appropriations, at page 125, 
as follows: 

The Chairman. Suppose, Mr. Wetmore, 
a contractor who was awarded a contract 
before the declaration of war, negligently 
failed to order his material until long after 
war was declared and there was a consequent 
rise in the cost of material so that his loss 
would be due to poor judgment—would you 
recompense such a matt erf 

Mr. Wetmore. We undertake to ascer - 
tain to what extent a contractors own laches 
contribute to his losses. 11 is a difficult thing 
to do, but with the diary of the superinten¬ 
dent on the job which is kept daily showing 
the number of men employed, the weather 
conditions, the amount of material on hand, 
and with the record he is supposed to keep 
as to the contractor's method of ordering 
materials and getting them there, we can 
arrive at some fairly satisfactory solution of 
that proposition. 

And in the debates in the House on the amend¬ 
ment (Cong. Rec. vol. 59, p. 2271) we find the fol¬ 
lowing : 

Mr. Blanton. Is this a deficiency item? 

Mr. Good. Yes: it is a deficiency item. 

7 %/ 
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Mr. Blanton. Is it authorized bv law? 

Mr. Good. The payment of these subcon¬ 
tractors is authorized by the Act approved 
August 25, 1919. 

Mr. Blanton. I mean this amount. With 
respect to this amount that we are attempt¬ 
ing to appropriate. 

Mr. Good. There is no limit put on the 
amount. The Secretary of the Treasury is 
authorized to settle with these contractors 
and pay the loss sustained because of theii 
work on Government contracts made after 
[sic: before] April (), 1917, where their loss 
was due to war conditions. Of course if it 
was due to bad management they could not 
recover. (Words in parentheses and italics 
supplied.) 

The delay in the completion of the contract in 
this case was due undoubtedly to bad management 
on the part of the contractor and whatever caused 
the delav occasioned the losses suffered bv the con- 

» ft 

tractor; certainlv the Government was in no wav 

» ft' 

responsible for the delay or the loss for as Mr. 
Justice Siddons states in his opinion: 

The petition further shows that prior to 
April (>, 1917, work under the contract was 
for various reasons delayed though these 
reasons are not ascribed to any act of the 
Government . (Italics supplied.) 

We conclude therefore that the construction 
placed on this legislation by the appellant is the 


i 
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same construction that was placed oil it by Congress 
when it enacted the legislation. 

Point Two 


The discretion of the Secretary of the Treasury in carry¬ 
ing out the provisions of this legislation can not be 
controlled by mandamus. 


It is provided, in the original Act, and the amend¬ 
atory Act, that the Secretary of the Treasury is 
only to allow for loss and expense due to increased 
costs if, in his opinion, the loss and expense were 
due to war conditions; the legislation leaving it 
clearlv to the discretion of the Secretary to decide 
when a particular case came within the purview 
of the legislation. 

The following cases are authority for the rule 
that mandamus will not lie to control an executive 
officer in the discharge of his official duty which 
requires the exercise of judgment and discretion 
and that if the construction of the statute placed 

thereon by the executive officer is a possible con¬ 
struction, the courts are powerless by mandamus to 
place their own construction on the statute. 


United States ex ret. Halt v. Lane, 48 App. 
I). 0. 279; 

Riverside Oil Co. v. Hitchcock, 190 U. S. 
316, 324; 

Decatur v. Paulding, 14 Peters, 497; 
Marquez v. Frisbie, 101 U. S. 473; 

Gaines v. Thompson, 7 Wall. 347; 

O'Brien v. Lane, 40 App. D. C. 493, 495; 
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United States ex ret. Red River Lumber 
Co. v. Fisher, 39 App. I). C. 181; 

Handel v. Lane, 45 App. I). C. 389; 

United States ex ret. Aslieleij v. Roper, 48 
App. D. C. 69. 

The construction of this statute having been left 
by Congress to the discretion of the Secretary and 
he having placed thereon a possible construction, 
mandamus will not lie. 

CONCLUSION 

For the reasons heretofore set out, it is respect¬ 
fully urged that the judgment of the Court below 
was erroneous and should be reversed. 

Respect fully submitted. 

Peytox Gordon, 

United States Attorney. 

Leo A. Rover, 

Assistant United States Attorney. 
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the writ of mandamus and of the amended answer of 
the respondent (appellant here) thereto, to which an¬ 
swer the relators had demurred, Justice Siddons said 
(Rec. 9): 
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‘‘From the foregoing it appears that the ques¬ 
tion raised by the pending demurrer is, at heart, 
whether or not the original contractor, Flay ton, 
was an intended beneficiary of the act of August 
25, 1911), as amended by the act of March 6, 1920.” 


After careful consideration of the matter, Justice 
Siddons held that Clayton was an intended beneficiary 
of the statute, and directed the mandamus to issue. 

In appellant’s brief it is contended (1) that the con¬ 
trary construction placed upon the statute by the Sec¬ 
retary of the Treasury is correct ; and (2) that the dis¬ 
cretion of the Secretary in construing the statute can 
not be controlled bv mandamus. 


Before discussing these questions we wish to make it 
clear that there is no effort in this proceeding to con¬ 
trol the exercise of any discretion conferred upon the 
Secretary by the legislation in question, but that the 
duty imposed by the statute upon the Secretary sought 
to be enforced in this proceeding is not only a minis¬ 
terial one but is made mandatory by the statute. 


We readily concede that the duty imposed upon re¬ 
spondent of determining whether the increased costs 

suffered by an intended beneficiary of the statute were 
« • 

due to war conditions is one inyolving the exercise of 
judgment and discretion, which can not, under the au¬ 
thorities, be controlled by mandamus; and if this were 
the issue here the petition should have been dismissed. 
The answer of the respondent, however, shows that 
such is not the case. The respondent nowhere alleges, 
in his answer, that the increased costs incurred by 
Clayton after April (>, 1917 were not due to war condi¬ 
tions. On the contrary, in paragraph 7 of the answer 
respondent states that, upon consideration of the evi¬ 
dence submitted by Clayton he found that Clayton had 
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suffered certain increased costs and other items of loss 
and expense during the period subsequent to April 6, 
1917 for which he would have been entitled to reim¬ 
bursement under the Act in question but for the fact 
that the time for the completion of the work tixed by 
the contract was February 4, 1917; that a penalty for 
delay on the part of the contractor in completing the 
work was provided in said contract; that no extension 
of time for the completion of said work had been made 
by respondent; and that the work under such contract 
was carried into the war period beginning April 6, 
1917 through no fault of the Government but entirely 
through the failure of Clayton to complete said work 
within the period tixed by the contract, or before April 
G, 1917. Then follows the significant statement, in said 
paragraph 7 of the answer— 

“And respondent says that he refused to allow 
said claim, under the circumstances stated, because 
in his judgment said statute as amended does not 
extend relief to a contractor in such case.” 


In other words, respondent, in substance and effect, 

admits that Clavton suffered certain increased costs 

* 

and other items of loss and expense, due to war condi¬ 
tions, after April G, 1917, but contends that because of 
the facts stated by respondent in relation to the time 
for the completion of the work, Clayton was not an 
intended beneficiary of the statute. 

Manifestly, when respondent states,in his answer,that 
upon consideration of the evidence submitted by Clay¬ 
ton he found that Clavton had suffered certain in- 
creased costs and other items of loss and expense for 
which he would have been entitled to reimbursement 
under said statute, as amended, but for the reasons set 
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forth by respondent with respect to the time of the com¬ 
pletion of the work, lie means that he found that the 
contractor had suffered increased costs and other items 
of loss after April (i, 11)17, due to war conditions , other¬ 
wise respondent would have no authority under the 
statute to reimburse Clavton for such increased costs 
and other items of loss even if the statute did cover 
Clavton’s case. In other words, so far as the statute 
imposed upon the Secretary of the Treasury duties in¬ 
volving the exercise of judgment and discretion, such 
judgment and discretion were exercised, in Clayton’s 
case, when the Secretary determined, as he says he did 
in his answer, that Clayton had suffered certain in¬ 
creased costs and other items of loss for which he was 
entitled to reimbursement under the statute, as 
amended, but for Clayton’s failure to complete the 
work at the time specified therein. 

If respondent be in error in his view that the statute 
does not cover a contractor in Clayton’s position with 
respect to the time of the completion of the work cov¬ 
ered by his contract, then it was respondent’s minis¬ 
terial dutv to reimburse Clavton for said increased 
costs and other items of loss and expense as admittedly 
ascertained by him. 

It should be further noted that respondent’s duty 
of reimbursing a contractor in Clayton’s position, if 
he does come within the class of beneficiaries desig¬ 
nated in the statute, is not only a ministerial one— 
after such increased costs and other items of loss have 


been ascertained by the respondent—but is expressly 
made mandatory by the statute, which not only aw 
thorizvs , but directs , the respondent to reimburse the 
contractors therefor. Clearly, under such circum¬ 
stances, mandamus is not only an appropriate remedy, 
but it is the duty of the court to issue it. 


5 


11 . 

Clayton was an Intended Beneficiary of the Act of 

August 25, 1919. 

In contending that the contrary construction placed 
by respondent upon the statute was correct, counsel 
for the appellant cite Mellon v. McCaul , 55 App. D. C. 
204, in which this court, in discussing said statute said 
that it “should not be enlarged by doubtful construc¬ 
tion.” The answer to this contention is that, unlike 
the contractor involved in that case, who defaulted, 
Clayton fulfilled his contract and thus brought him¬ 
self within the exact terms of the statute. Further¬ 
more, this is not a case of the relators seeking to en¬ 
large the statute by doubtful construction, but, on the 
contrary, a case where the respondent is seeking to 
exclude a contractor coming within the express terms 
of the statute from its benefits by doubtful construe- 
tion. 

The statute authorizes and directs respondent to re¬ 
imburse contractors “whose contracts were awarded 
# * * prior to the entrance of the United States 

into the war with Germany, to-wit, April 6, 1917, and 
whose contracts have been or will be completed after 
said date.” Clayton’s contract was awarded prior 
to April 6, 1917, and was completed after said date. 
He therefore comes within the express language of the 
statute. True, the date for the completion of the 
work covered by the contract was prior to April 6, 
1917, but the statute makes no exception of such a 
case. Respondent is endeavoring to read such an ex¬ 
ception into the statute. This, we submit, he is not 
authorized to do. 

No forfeiture of the contract was declared by the 
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Government because of such delay, but Clayton was 
allowed to proceed with the completion of the building 
and the Government accepted it under the terms of 
the contract. 

Clayton’s contract, as alleged by respondent in his 
amended answer, provided a penalty for delay on the 
part of the contractor in completing the building cov¬ 
ered thereby, so that if the Government had suffered 
any damages bv reason of such delay (which is not 
claimed in the answer) it had the means of reimburs¬ 
ing itself by collecting the penalty. 

In Mellon v. McCaul this court said that the statute 
in question was (italics ours): 


“not a mere act of grace towards those who had 
entered into public contracts of this kind, but was 
also a method of inducing and assisting such con¬ 
tractors to fulfill their contracts in the interests 
of the public service. Accordingly its benefits 
were limited to those ‘whose contracts have been 
or will be completed after said date, for loss due 
directly to increased costs thereafter arising, * * * 

shown to the Secretary of the Treasury to have 

* • 

been sustained by them in the fulfillment of such 
contracts bv reason of war conditions alone.” 


This court then pointed out that this classification 
does not include a subcontractor— 


“who fails or refuses to complete his work, leav¬ 
ing the principal contractor to do so, nor the sur¬ 
ety of such a subcontractor, who does no more 
than pay a judgment recovered in such case upon 
his bond by the principal contractor.” 

As stated by Justice Siddons in this case (Rec. 13, 
italics ours): 
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“In the instant case we have not that of a de¬ 
faulting contractor. Clayton completed his con¬ 
tract and the building resulting therefrom was ac¬ 
cepted by the Government without protest or ob¬ 
jection growing out of the delay in its completion 
and without the imposition of any penalty for the 
delay. 

“The instant case then is that of a contractor 
who fully completed his contract, the result of 
which was accepted without objection or protest 
by the Government; a contract which was actually 
completed after the war period began; a contract 
the cost of which was increased and items of loss 
suffered and expense incurred during the period 
subsequent to the beginning of the war period, 
which the respondent admits were due to war con¬ 
ditions. These facts and circumstances bring the 
case within the precise terms of the legislation, 
designed, as we have seen, to relieve a contractor 
of increased costs, losses, and expenses due to war 
conditions. 

“In addition it should be stated that there is no 
suggestion by the respondent that the Government 
suffered loss of any kind whatsoever by reason of 
the delay of the contractor in completing his con- 
tract. ,, 

The view of this court that the statute in question was 
not a mere act of grace is in line with the decision of 
the Supreme Court of the United States in United 
States v. Cooky 257 U. S. 523, 52G, which involved an 
act for the relief of the contractor for the construction 
of the custom house at San Francisco, by which the 
Secretary of the Treasury was authorized to pay, in 
addition to the contract price thereof, such sum as 
might be equitable and just to reimburse the contractor 
for any loss actually sustained in consequence of the 
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earthquake and great fire of 1906. Speaking, by Chief 
Justice Taft, the court there said: 

“The Government contends that the amount 
awarded to the contractor under the act was a 
mere gratuity and can not be properly treated as 
a part of the cost of construction. We can not 
agree to this view. It seems to us that this was 
an alteration of the contract in response to equi¬ 
table considerations. It was a change from unit 
prices to a cost plus nothing contract. It was not 
a mere lump sum gift. It was the result of inspec¬ 
tion and examination as directed by Congress, and 

an award bv actual estimates. It was the result 
•> 

of a change in the contract terms made by the prin¬ 
cipal in whose name and for whose benefit the 
contract was entered into, and acquiesced in by 
the contractor * * 


The case before this court is even stronger because 
in this case the increased costs of the contractor for 
which reimbursement is directed to he made (although 
without any allowance for profit) were due to the ac¬ 
tion of the United States itself in entering the war with 
Germany or to its activities in connection therewith, 
whereas in the Cook Case the Government was in no 
wise responsible for the earthquake and fire which 
caused the increased costs to the contractor there re¬ 
ferred to. It is certainly little enough for Clayton to 
be reimbursed to the extent of his increased costs 
caused by the Government’s war activities, losing, as 
he did thereby, all profit on such work. The fact that 
under this statute no allowance for profit is to be made 
to the contractor is an important one in determining 
its scope. 

The court well knows—and Congress must be pre- 
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sumed to have known—that delays are frequent in the 
completion of contracts for the construction of public 
buildings, and that the Government protects itself by 
imposing penalties for such delays. If Congress had 
intended to confine the relief extended by the statute 
in question to contractors who had completed their 
contracts within the time prescribed by the same, it 
would have so provided. It did not choose to do so, 
and manifestly the Secretary of the Treasury has no 
authority to amend the statute in this respect, even 
assuming that such class of contractors might well 
have been excluded. 

We are far from conceding, however, that the failure 
of a contractor to complete his contract within the time 
prescribed therein would have been a good ground for 
excluding him from the benefits of the legislation in 
question. The purpose of the statute was to relieve 
the class of contractors described therein from in¬ 
creased costs incurred after April G, 1917 in the com¬ 
pletion of their contracts which could be ascribed to 
war conditions, and the original act specified certain 
of the war conditions which Congress had in mind, to 
wit, delay on account of the action of the United States 
Priority Board or other governmental activities and 
commandeering by the United States Government of 
plants or materials, as well as the greatly increased 
costs of labor and materials due to war conditions gen¬ 
erally. The theory of Congress was that but for the 
governmental activities and war conditions referred 
to, due to the entrance of the United States into the 
war with Germany, the class of contractors referred to 
would not have suffered such increased costs. Nor 
could they have anticipated such increased costs, since 
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their bids antedated the entrance of the United States 
into the war with Germany. This was equally true of 
Clayton as of a contractor whose contract provided 
for the completion of the work covered thereby sub¬ 
sequent to April 0, 1017. 

The brief for appellant contains numerous quota¬ 
tions from the legislative proceedings attending the 
passage of the statute in question going to show that 
the purpose of this statute was to relieve contractors 
for increased costs in the construction of public build¬ 
ing incurred after April (>, 1917 through the war ac¬ 
tivities of the Government, for which if the other 
party had been a private person the contractor might 
have had relief against him in a court of equity. This 
was also true of Clayton. If, instead of the Govern¬ 
ment, the other party to his contract had been a pri¬ 
vate person and the latter had, without any authority 
under the contract,commandeered Clayton’s plants and 
materials after the date fixed for the completion of the 
work, to Clayton’s great loss and damage, such private 
person could not have avoided liability for his acts of 
interference by saying that Clayton ought to have com¬ 
pleted his contract prior to the date when such inter¬ 
ference occurred. 


It is submitted, therefore, that a contractor in Clay¬ 
ton’s case comes not onlv within the terms of the act in 
question but also within its purpose, and respondent 
was without authority to deny him the relief provided 
thereby. 
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III. 


Whether Clayton Comes Within the Class of Persons 
Entitled to Relief Under the Statute is a Judicial 
Question, Reviewable on Mandamus. 


In Work v. Rives (2(>7 U. S. 175, 177), Chief Justice 


Taft said: 


“Mandamus issues to compel an officer to per¬ 
form a purely ministerial duty. It can not be 
used to compel or control a duty in the discharge 
of which by law he is given discretion. The duty 
mav be discretionary within limits. He can not 
transgress those limits, and if he does so, he may 
be controlled by injunction or mandamus to keep 
within them. The power of the court to intervene, 
if at all, thus depends upon what statutory dis¬ 
cretion he has. Under some statutes, the dis¬ 
cretion extends to a tinal construction by the of- 
ficer of the statute he is executing. No court in 

such a case can control bv mandamus his inter- 

% 

pretation, even if it may think it erroneous. The 
cases range, therefore, from such wide discretion 
as that just described to cases where the duty is 
purely ministerial, where the officer can do only 
one thing, which on refusal he may be compelled 
to do.” 

In the final analysis, therefore, the question whether 
the construction placed by an administrative officer 
upon a statute in the performance of a duty devolved 
upon him thereby is subject to judicial control, by in¬ 
junction or mandamus, depends on the particular stat¬ 
ute involved. 

The following cases are to the effect that the Su¬ 
preme Court of this District can give relief by writ of 
mandamus, where executive action is refused because 
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of an erroneous construction of a statute by the Fed- 
eral officer or commission charged with its administra¬ 
tion : 


School of Magnetic Healing v. McAnnulty, 187 
U. S. 04. 

Interstate Commerce Commission v. Humboldt 
Steamship Co., 224 U. S. 474. 

Lane v. lloglund, 244 l\ S. 174. 

Louisville Cement Co. v. Interstate Commerce 
Commission, 24(> L. S. 038. 

Work v. Mosier, 201 V. S. 352. 

Work v. McAlester-Kdwards Co., 202 U. S. 200. 
Work v. Hives, 54 App. I). C. 84. 


In Work v. McAlester-Eihvards Co., 202 U. S. 200, 
the court said: 


“Two questions are to be decided in this case. 
The first is under what appraisement the prefer¬ 
ential right conferred on tin* relator by the fourth 
section of the Act of 1108 to purchase the surface 
previously reserved to it by the Secretary of the 


Interior, was to be exercised. Should it have been 
under that of the Act of 1012, or under that or¬ 
dered bv the Secretary after the Act of 1018? 
* • 

The second question is whether the construction 
necessary to determine the first question is vested 
by the statute in the legal discretion of the Sec- 
retary which it is not within the power of the Su¬ 
preme Court of the District bv mandamus to con¬ 
trol. 


**###•# 


“Second. We think that the preferential right 
of relator conferred by Section 4 of the Act of 
1018 was not to be left to the legal discretion of 
the Secretary in the construction of that act. 
There are no words to qualify that to which the les- 
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see lias as a right granted by the statute, or to 
vest in the Secretary the final discretion to deter¬ 
mine or define that right.” 

So in the case at bar, there are no words in the Con¬ 
tractor’s’ Relief Act of August 25, 1919, as amended, 
to qualify the right which a contractor coming within 
the designated class has to the relief authorized by the 
statute or vesting in the Secretarv the final discretion 
to determine the class of persons entitled to relief 
under said statute. On the contrary Congress has 
clearlv defined the class to he reimbursed in the statute 
itself and by implication made it the duty of the courts 
to see that the Secretary complies with its will in that 
regard. 

In holding that the statute in question does not ex¬ 
tend relief to a contractor in Clayton’s case, respond¬ 
ent in effect held that he teas without jurisdiction in 
such a ease. This brings the case within another of the 
settled grounds for issuing a writ of mandamus. Thus, 
in Louisville Cement Co. v. Interstate Commerce Com¬ 
mission , 246 U. S. 638, reversing 42 App. D. C. 514, the 
Supreme Court directed the writ to be awarded where 
the Interstate Commerce Commission had so con¬ 
strued the provision of the Interstate Commerce Act 
requiring complaints for overcharges to be “filed 

within two vears from the time the cause of action 
•/ 

accrues and not after” so as to place the claim in¬ 
volved in that case beyond the jurisdiction of the Com¬ 
mission. The Supreme Court there said (id., p. 642): 

“That the Supreme Court of the District of Co¬ 
lumbia, in a proper case, has power to direct the 
Commission by mandamus to entertain and pro¬ 
ceed to adjudicate a cause which it has erroneously 
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declared to be not within its jurisdiction is de¬ 
cided in Interstate Commerce Commission v. Hum¬ 
boldt Steamship Co. t 224 V. S. 474. It' the Com¬ 
mission did so err, on the authority of many de- 
cisions, amoni; them Ex parte Hassell , 13 Wall. 
()04; Ex parte Schtdlenberger, 9(> U. S. 3(>9; Hol¬ 
ton Parker , Petitioner, 131 V. S. 221; In re (Iross- 
mager, 177 U. S. 48, and Interstate Commerce 
Commission v. Humboldt Steamship Co., 224 l.S. 
474, 487), the courts may correct such error on a 
petition for mandamus, where, as in this case, 
the erroneous decision can not be reviewed on ap¬ 
peal or writ of error.” 

In the case at bar respondent has held that lie is 
without jurisdiction of the Clayton claim, and relators’ 
only remedy is by mandamus since respondent’s rul¬ 
ing can not be reviewed by appeal or writ of error. 

The War Minerals Relief Provision of the Dent Act 

involved in Work v. Hires, supra, is one of the few 

instances in which Congress has attempted to remove 

the executive administration of a statute entirely from 

%/ 

judicial supervision or control. And it will be ob¬ 
served that in order to accomplish this result Con¬ 
gress used very clear and explicit language. 

Thus, as pointed out by Chief Justice Taft in de¬ 
livering the opinion of the court in that case, the stat¬ 
ute there involved provided that the decision of the 
Secretary of the Interior as to what adjustment and 
payment should be made in each case thereunder 
should 44 be conclusive and final ” (2(57 U. S. at p. 179). 
The Chief Justice also referred to the last paragraph 
of the provision of the Dent Act in question which de¬ 
clared 44 that nothing in this section shall be construed 
to confer jurisdiction upon ang court to entertain a 
suit against the United States .” And in analyzing 
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the provision of Section 5 of the Dent Act, which the 
court held amounted to a gratuity, said (267 U. S. pp. 
178-179—italics ours): 

“By section 5, provision was made, not to pay 
for supplies or services rendered directly to the 
Govern went, but to relieve a class of persons who 
were invited by the Government to invest money 
in the production and preparing for the produc¬ 
tion of certain metals or materials difficult to ob¬ 
tain, and needed for the war, and who had there¬ 
upon incurred expense therein and had suffered 
losses because of the coming of the armistice and 
the consequent destruction of the market for such 
metals.” 


To the same effect is Work v. Chestatee Co., 267 
U. S. 185, and U. S. ex rel. Jarman v. Work, 54 Wash. 
Law Rep. 87. 

The Act here involved differs in a number of impor¬ 
tant respects from the War Minerals Relief Provision 
of the Dent Act. 

In the first place, as above shown, the Act here in 
question is not a mere gratuity but a legislative mod¬ 
ification of the contracts covered thereby in the inter¬ 
est both of the Government and the contractors. So, 
also, it is an Act “to pay for supplies or services ren¬ 
dered directlv to the Government.” 

Furthermore, there are no restrictive provisions in 
this Act such as are contained in Section 5 of the 
Dent Act. It is not provided in the Act of August 
25, 1919, or in the amendatory act of March 6, 1920, 
that the decision of the Secretary of the Treasury 
shall be “conclusive and final.” Nor is there any in¬ 
hibition in this Act upon construing the act so as to 
confer jurisdiction upon any court to entertain a suit 


16 


against the United States. On the contrary, there is 
an express direction to the Secretary in this statute 
to award its intended beneficiaries the relief provided, 
which it is obvious Congress must have expected the 
courts to enforce, if the Secretary failed to do his 
duty in that regard. 

Besides, the facts of this case are very different 

from those involved in I York v. Rices and the other 

two cases under the War Minerals Belief Provision of 

the Dent Act above cited. In all three of said cases 

the Seeretarv of the Interior not onlv considered the 
« • 

claims of the relators under said Section 5 of the Dent 
Act but made an award to each of them of the amounts 
which he found they were entitled to receive, respec¬ 
tively, under the terms of said Act, and in each case 
the mandamus proceedings were for the purpose of 
compelling him to make an additional allowance on 
certain items embraced in their claims as tiled. In 
other words, in each of those cases the Secretary of 
the Interior took jurisdiction of the claims of the re¬ 
lators and determined the amounts tliev were entitled 

* 

to receive under the terms of the Act. 

In the present case, on the contrary, according to 
the amended answer, the Seeretarv of the Treasurv 
has refused to allow any part of the Clavton claim 
solely because, in his view, Clayton’s case did not come 
within the scope of the statute. In short, in Work v. 
Rices and the other War Minerals cases cited, the man¬ 
damus proceedings were for the purpose of compelling 
the Secretary of the Interior to decide the relators’ 
claims in a particular way, while the present proceed¬ 
ing is simply to compel the Secretary of the Treasury 
to award Clayton compensation for the increased costs 
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and other losses, due to war conditions, which respon¬ 
dent has found that Clayton suffered in the perform¬ 
ance of his contract after April 6, 1917. 

The circumstance that the issuance of a writ of 
mandamus in this case would necessarily result, in 
view of the facts stated in paragraph 7 of the amended 
answer, in a finding by the Secretary of the Treasury 
in favor of the realtors, has no bearing upon the power 
of this court to issue the writ. 

Louisville Cement Co. v. Interstate Commerce 
Com., 24G U. S. G38, G44. 

Work v. Rives, 54 App. D. C. 84, 87. 


IV. 

The Cases Cited in Appellant’s Brief are Inapplicable. 

Most of the cases cited in appellant’s brief were pro¬ 
ceedings to obtain a review, by mandamus, of deci¬ 
sions made by the Secretary of the Interior in the ad¬ 
ministration of the public lands involving the con¬ 
struction and application of the Acts of Congress in 
relation thereto, and in which the Supreme Court of 
the United States as well as this court refused to 
interfere because no clear right in the relators under 
such statutes appeared, but, as the decisions stated, 
the statutes were susceptible of the construction placed 
upon them by the Secretary. 

The cases of Work v. McAlester-Edwards Co., 2G2 
U. S. 200, and Lane v. Iloglund, 244 U. S. 174, show 
that the Supreme Court of the District of Columbia 
is authorized to intervene by mandamus to protect 
rights of persons in the public lands created by Act 
of Congress, even though the matter is one involving 
the construction of a statute committed to the ad- 
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ministration of the Land Department of the Govern¬ 
ment. 


The only eases cited in the appellant’s brief not re¬ 
lating to the administration of the public lands are 
Decatur v. Paulding, 14 Pet. 497, and l\ S. ex rel. 
Asldey v. Roper , 48 App. I). C. 09. 

In Decatur v. Paulding, the Secretary of the Navy, 
upon the advice of the Attorney General, had required 
the widow of Captain Stephen Decatur to elect whether 
she would take a pension under an Act of Congress 
passed on March 4, 18.47, applying to the widows of 
officers who died in the Naval service, or under a joint 
resolution of Congress applying specifically to her. 
The Supreme Court held that as the matter was one 
involving the exercise of judgment and discretion by 
the Seeretarv of the Xavv, the writ of mandamus was 
properly refused. 

In l \ S. ex rel. Ashley v. Roper, the majority of this 
court held that a decision of the Treasure officials 


charged with the enforcement of the Harrison Nar¬ 
cotic Act, that the prescriptions referred to in one sec¬ 
tion of the Act did not come within the definition of 
“preparations” or “remedies” referred to in another 
section, was a possible construction of the Act, and 
therefore could not be reviewed on mandamus. 

It will be noted that Mr. Justice Robb dissented, 
holding that the view of the Department was so un¬ 
reasonable as to be arbitrarv, and hence within the 
power of the court to control—citing Lane v. Uoglund, 
244 U. S. 174. 

Manifestly none of these decisions are applicable to 
the case at bar, where the relators are asserting a right 
to reimbursement expressly conferred upon Clayton 
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by the Act of August 25, 1919, and appellant is seeking 
to exclude him from the benefits of the Act because 
appellant thinks that the statute was not intended to 
apply to a contractor in Clayton’s case. 

V. 

The Order Issued in This Case Was Proper. 

The order in this case requires that a writ of man¬ 
damus be issued directing the respondent to perform 
the duty imposed upon him by the statute in question 
in respect to the claim of the relators set forth in the 
petition, in accordance with the memorandum opinion 
the court filed in the case and without regard to the 
fact that Clayton’s contract fixed a date for its com¬ 
pletion prior to April 6, 1917. This order was en¬ 
dorsed ‘‘no objection as to form” by respondent’s at¬ 
torney. (Rec. 14.) 

The order might have gone further, in view of the 
facts admitted by the respondent’s answer, and re¬ 
quired him to reimburse the contractor for the in¬ 
creased costs and other items of loss and expense which 
he admitted it appeared from the evidence submitted by 
Clayton the latter had suffered during the period sub¬ 
sequent to April 6, 1917 and for which Clayton would 
have been entitled to reimbursement under the Act of 
August 25, 1919, as amended March 6, 1920, but for 
the reasons stated by the respondent above discussed, 
since the court had held that such reasons were in¬ 
sufficient to justify the respondent in refusing to make 
such reimbursement. 

In 18 Ruling Case Law, Sec. 40, pp. 127, 128, under 
the head of ‘‘Mandamus,” it is said: 
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40. Effect of Erroneous Reasons for De¬ 
rision .—Tlie general rule seems to be that, if the 
officer against whom the relief is sought is clothed 
with discretion in regard to the act which he has 
refused to perform, and of which performance is 
sought to he compelled, and he has failed to exer¬ 
cise that discretion for a reason which the court 
holds to he invalid because bevond the domain of 
the officer’s discretion, a writ of mandamus will he 
granted to compel him to exercise his discretion in 
a proper and legal manner, sometimes with an 
express direction to disregard the improper basis 
of his previous decision—a direction necessarily 
implied in those cases where it is not expressly 
included in the writ granted. But a writ will not 
ordinarily he granted commanding him to do the 
particular act in the performance of which he is 
called upon to exercise discretion; * * * On 

the other hand, it seems that if the officer has ex¬ 
ercised and has exhausted his discretion, and has 
thereby decided all the questions which come 
properly and legally within his discretion in the 
relator’s favor, and has refused to perform the 
act for a reason neither legally nor properly with¬ 
in the scope of his discretion, the writ will lie to 
compel him to do the specific act which his own 
judgment has shown him he should do, upon the 
ground that the act remaining to he performed by 
him is a mere ministerial duty.” 


CONCLUSION 

It is respectfully submitted that the judgment of the 
court below was correct and should he affirmed. 


William R. Haiir, 
Charles II. Bates, 
Attorneys for Appellees . 



